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SUMMA1lY

The Coe'ition of'R.unI Tolephone Companies submits these Reply Comm••• with relpoet

to die PctiIioo iii';'" preemption of'a SoutIa Dakota Publk: Utilitiol Commjyion ("80 PUC")

DeciIioa net to delipate Westcra WJre1esI ,WWj u an Eligible TeleOORllRllnic:atioM CmieI'

,ETC"). The COIDRIllIItI flIod ill thia proceeding do not cIwIae the ineIoapIbIe eonoIuIioB: The

50 PUC _mi_ die facts, or IROR preciIeIy, the 1ack offacts, and docidod that WW 4id not

IIemlMl8trUl that it meetI the .atutory IRd regulatory criteria to be deIignIted IA Blip' I

TelellOlllRlUAioaliGn, CIIrier. TIle WW case wu based on vague promiMa; the 50 PUC it

juadfiod ill DOt reIyina on...promiaea Accordingly, a decision by a..COIF'R'iuioa not to

accept important publk: iIlterest universal service considerations on &ith does not, and.cannot,

lXlIIItitu&e an "imposaib!e" standard that prevents any entity ftom providinj teleCOlNDwicaPooa

IIel'Vic:e8. Neither WW nor lAY ofita supporters provided any evid~ much ... proo( that die

SD PCX:: IMciJIIoII creates aper lIB "bIItrier to entry." Tborefore, the SD PCX:: v.e1..1IhouId

IIOt be disturbed.

In addition, u a matter oflaw, Congress assigned to the States the reaponaiIJiIay to

dlWl rmiae ETC deligaltiana l'OI1sietent with the public interest, conwnicaoe lAd ROll "ty. Ifa

.merW-DOt __n up....bUshed requirements, the state COIIMPiuioaii .,.....'" to

Rjoct ..me roqnest.

The GORtNIIiaa ItIII;Ute requireI that a carrier "oft'e(' the supported ....we.••CD. 'itDon

ofETC~ the ItIWte does not say "will otfer." This Commission's OWR~

support thiumambiguoua requirement. Moreover, the recent Fifth CiraJit deciIioP sFfFllRI the

cooclulioA·thIt state comR'illion, have the IUthority to establish their OWR _raW ill

ETC deailJl"'tjop matters. The findings that the SD PUC applied ....bod! ...."AaIII ..
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CONiet........ pltpOll ofETC desigpltion: to .-w the principlee ofU8i alii s.Mee •

oodmell ill &be Aa To &be adeAt the requirements oftbe SD PUC may inIIiIlit ..........eR,

tMy _~ COIIIpCI&itiwly neutnI1 because these requiremont. _1pp.Weto.
CllIfIien, and_ otherwise witlliII the 1COp8 ofSoction 2S3(b).

The MiPn..ota Dep8Itment ofPublie Service propolCl an approach ttl the tlIWIlinIIieR of

BTC dcBigattion. wbioh iI procedurally more complex, but ultimately would require tbI_

ahowinp • thole required by tbe SD PUC lAcision.

The SO PUC iI to&aDy justified ill requiring relevant service informatiGR hill Nlp,uliW

CII'rien, lAIIdl u pricing inA1nrwiOII, ill IVIIuating the credibility of. carrier'. requeat .-I dIiRrI.

TIre IIclt otint'ormatioIl and tbe refi.rsaI by WW ttl provide or explain irnporlanl and dinrctly

relevant inixmatieA -mna ita request supportl the SD PUC'. doaision that reIianoe OIl.

carrier'.1ta&ed in&ent ilROt -,ffieient to ensure that the public inter. with reapeot ttl BTC

delignationa would be served.

For these RlIS011l1, the CommiIsioa should reject and diImiu WW'.~ f'OlIIMllt.

To the ada the Commiuion may conclude that there are lep errors ill the Sf) PUCDet:i8itJn,

the matter IbouId be retumed to the South Dakota Commission for fiutIrer proceediIIp
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REPLY COMMENTS OF THE
COALITION OF RURAL TELEPHONE COMPANIES

The Coalition of'R.ural Telephone Companies ("Coalition") respeedUlly 1Ob_ ita Reply

e--tsin response to the Comment. filed in thi. proceeding. I TIle Coalition oppoMd the

Pe&ition ofWutem Wnieu ,WW") for preemption oldie South Dakota Public Ulilities

TelllCOl1U1lllllica&i1Xl1 c:.rn. ("'BTC") ItatuI to WW wu fully justifiod based OIl tho law ... the

filets in the context of the record ofthe evidentiary hearing.

L INTRODUcnON

ThiI cue is not Ibout whether compe&itioa and univenal service can co-exiI&, or wIaedKw'

eompetitioa will lower ClOItIIIId improve service in rural areas, or whether the vem "<6'" in the

pRlSeIlt tenIe should instead be interpreted in the future tense to satisfY _ ........a-of

ClOIIIPditi~aeuuality. It is not • CUll ofeconomic pIliIoaophy or promotioIlfJ€1itemIIM

teelmoIogy. or breaking the "ltraI\8Iebold" ofincumbent LEe.. The cue isabeut~ or IIIOl'e

I UaIeII otJMr.wiae __ed, III oita&iga. herein _ to the comment. t1Ied by the__

putios OIl~ 2, 1999, in the 40ckllt captioned above.

z FindfIF ofFt1ct andCOItClusions ofLaw: Notice ofEntry ofOrdIr, TC 91-146, In the
Mauer of.... FIliaa by GCC Lieence Corporalioa for Daignatioa u aa FJiaibh
Telecommunications Carrier (May 19. 1999)("SDPUC DecisitNi').



precisely, tile lack of&ota, prodllCCld by IA applicant wid1 the burdea ofproofIt IA ..i.J tiary

Maring. 11le law makes ETC ItatUI available to canien who demollltrate that they IMIt the

.!!tutory lAd regulatory criteria. IDstead ofpresenting a case based on fIda, WW uked die SD

PUC to accept its bonafides on faith, lAd now complains that ifits case wu not~ on

faith, it DU.Ja be because the state adopted IA impossible standard that 110 non-iAcurnb_ ..

1RlIllt.

WW IIOW COJDlII before this Commission and alb that it accept on &ith what ww &ilod

to prove to the CongreuionaIly-desisnatcd finder offact. J Neither WW nor any of its IUpporWI

preaentcd a sciAtilll ofcvideace from the record before the SD PUC, or trom lAy other IOURle,

which even suggests that the SD PUC Decision has the effect ofpreventing any entity &om

providing telecornnllmiclriona aervice.

BC)lOIId this 1iIduII threshold, the law is also clear: Congreas Issigned the SD PUC the

task ofdetcmiaing, consistent with the public inJerest. convenience andnecessity, whether 1ft

applyina '*Iier IRlIlltI the requirements to be designated an ETC.4 11IiI uaigDlllllllt 1111 J riIy

implies that the SO PUC is not only entitled, but required, to reject an applicuat that cJo. DOt

"prove up" its cue.

A ICeIIIrio could arguably be coastrueted in which a state comrniIIion ignores ...antiII

cvideace ofreamt before it and createlan impossible burden for cornpetitiw ETCI. Sucll a

J Ifthe heluiua had been before this Commission, WW would have faGed the rOIl,.i. .. ....
"both the burd. ofproceedi. upoII any issue specified by the CommiSlioa u well u dIe__
ofproofupoa lllUch illUeI,1haI1 be upon the applicant. ..." 47 C.F.R. 1.254. WVI pItition
makes IIIIlaY c1aiml, but it "demonatratea" nothina mudlleu the "0Cl0ft0IIIiaa ofthe
teIecommuaic:.IlIloIFket pIaal." WW at 4.

4 eon.- aIIo provided the S&ata wid1 the authority to examine die public ...... fiIttJw
with reIIIlelll to wIaetber a IOCOIId ETC IhouId be c1eIignated in an area aerved by a IUIlII tlhpJloM
company. The SO PUC did not reach this issue.

- 2 -



hypothetical violation of its duties would be subject to remedy by the COUI1I,' or perbapa,

tll'gllendo, und.- • Section 253 preemptioA. However, there is DOtbing ill this record upon wIIiclh

this Commi.uioa could coJlClude that the SD PUC so violated its duty. Radler, the SO PUC

retUIed to designate WW u an ETC on the basis of"intent" and "commitment" becal.1O it fouad

110 evidence in tho record upon which it could rely, and the assertiOlll ofWW'1 sole wiaR. railed

more questioN than they 1IAIWII'ed. WW'llUpportera also have not bodIered to produce any

llYidence not bein the SO PUC; inat.d, they rely entire\y 011 tho ippareIIt beliefd!lt IftMy

repeat often enough that tho SO PUC hal made competition impouib\e, this CommiIaion wiD

coJlCIude that tho mantra itaeIfmust be true and dispositive.

Ifthis Conunissioa intends to claim the right to second-guess the factual or public inteAIIt

OOAIlIusio.. ofstate commiasioIII performing the duties usigned them by fedenllaw, it ahouId

wait for a... ill which the record evidence supportapreemption. WW hal COIlduetech ...;or

lobbying campaiJPl.at tho Commiuion over the put year to convince the Commission thIt

wireIesa service is the key to lowering the coat ofserving rural areas. ifonly USF IIKIIlIIJ.. lie

made readily available.' Whether or not the Commission believes the 1obbyiata' claim ill the

, The SO PUC attached to a Comments aNotice ofAppeal ofa dII:iaioa fiIecI by WW with
a SoutJa Dakota court raiaiRI tho IlUDlI iaauea WW hal raisecl before this COAIIPi__ 1'IIia....
_ aoticecI two dayJbeforetho Petitioa wu fi1ed with this Convnil'ioca, but__ • raR.d
ia the Petidon. At best. IUda a praetice burdens state commilriOlllIlldi u tho SO PUC lIIId other
~ pIl1ieI with the apea.. ofduplicate litigation.

, The Coafation queltiolll bow tho promotlOil ofwire1ess aerviI:ea with leu Idvanaat
capabi1ity <-.g., data transmillion at 9.6 ki10bytes per second). at the apeaae ofilllJ. I eAt in
wireIiAe breadband netwoIU that hold the greatest promise ofadvanced aerviI:ea dei\wy, can be
squared with tbe Commisaioa'i stated "atrate&Y" for rural access to bigh-apeed IatAnIt IIf\IiceL
S. "Newe: FCC Chairmaa Kennard Meets With Senators; Maps Out Strate&Y For RunII~
To HigIrSfocd IntemlIt s.mca" released by the Commission 011 lime 10, 1999. 11Ile
COAImisaioA hal RClOgnizecl that~ ofcapita1 investmeDt by teIepbone ....ani. ill
facilitiea to aeMce rural ..... will lead to advanced teIecomrnunic:a that Coat.- tbe pel of
rural eaonomic deve\opmeAt. However, the current flawed approach to sooQ1led "poNbiIity'" of

(_IIi. lid...)
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abItract ormita rulem·!cilll proceedings,1 it is not tree to CODIider IUCb lobbying as alluia for

IXlUAtermaIldin the cond"ejOOI olthe SO PUC reached upon sworn testimooy subjeoaed to

CI'OSHIlWlIinat.

n. THE SD PUC DBClSION IS CONSISTENT WITH THE STATUTE AND
FCC PRECEDENT.

A. The PlaiD Meaaina orSedlOD 214(e) II That The Supported Services Be
"Offered."

Seotioa 214(e)(2) requires or authorizes state commissions to designate atfditioalJ ETCa

"10 long as eacIl additiOJlll requesting carrier meets the requirements ofparqnph (1)."

Paragraph (I), in tum, requires that the canier "otTer" the supported serviceI. WW _ ita

supporters argue that it need not otTer the services until after it is designated _ sbouI4oo1y be

expected to show "intent and ClOIIUDitmeAt." The SO PUC'. Comments point out that the II&atute

is unsrnbiguous and must be enforced by its terms.' The Rural Telepbone CoaIitioR ("KTC")

points out that the statute refers to a carrier which "meets" the requirementl.t

ww aud its supporters argue that the stablte cannot be interpreted to require a prenrt

'(00 .contianed)
hiah COlt lIItWork support wiD diIcouraac investment in broadband networks beclIlIN .. aureudy
COIlStrUCIte4, the"portUiIity NIeI wiDlUbstantiaJIy dilute available IlItWodc IlOIt~ in a
lIIIIIIIIlIl' wbiah is counter produGtive to those stated goals. See Coa1itioA 0pp0Iiti0n at 35-42. OIl
September 9, 1999, the Cbaimlan also moderated and participated in the CEO Su-ut_ Rural
Telecommunications: C1oIlIl& the J>iajtal Divide sponsored by Senator TOlD Dudlle olSoutit
Dakota at wbida WW CEO Jobn StaRtoA complained about the process ofobtIining ETC
designation. See Intemet bttp:/ldpc:.senate.gov.

1 See NDti. t¥PropatedRMlfllllQldng, In the Matter ofExtendi'll W....
TeIecommuaiGations ServieeI to Tribal I ~nd.. wr Docket No. 99--366, rel_. ""..... II, 1999
1& pII'L 9. Wbatever data WW may have submitted ill advance oftbis proceeding wu DOt beIOre
the SO Put:, WU AOt sworn or IUbjel:ted to c:roll examination, and CIIlDOt be oooid lAd ira aay
nMew ofwbetber the Sf) PUC~was based on substantive evidence.

, SO PUC at 7. See abo US West at 7-8.

t RTC at 3.
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otfering oflel'Vice, becaule it is impossible to offer service unless ETC designatioo is received. Ie

Becaule 110 ovidence, lot alone proot: ofthis impossibility claim is presented by any party, the

CommissioA hal 110 basil upon which to eoacIude the stablte must be iAterpreted cIift'eaw1tIy in

order to acbieve ita objoctivea.

B. Tbe Commlaioa'.lDterpretatioDl OrTbe Statute An COD.hieDt "'ida A
PnaeDt RequlremeDt To Offer Tbe Supported Servicea.

The Commission hal consistently considered the requirement to "offer" senrice in die

praaJt teI1Ie. For examp'" the day after comments were filed in this prooeediD& the

CommIaioD released a ru1emakina in which it explained that Section 214(e) roquires dIat ,,[t)o be

deaisnated .. lIIl eligible telOClO1111DW1icatOlll carner, a callier must: (A) offer tbe ...... tbet lie

IUppoI1ed . . . ._11 The Coalition's Opposition noted that the WW Petition militated tile

Commission's Iirnited hoIdina in theFMMojave order.12 AT&T continues this~by

arguing that the Commiaion ruled that designation cornea first and then tbe obIipdoR to pro_
the supported servic:ea an-1a&ar.13 The four canierJ designated ETCa in that order eICb

aubmittod awonutatementl that they currently offered thesupported services, with the-.ioo

ofSan CarIoa which requested and was granted an extension of time to otTer toIllimitalioR

Ie WWIt 3-4; ALTS It 4 and S; AT&T at 7 ("nearly impossible"), at I ("virtuIIIy
impossible"); CI1A at 6; PC1A at 4. ALTS' invocation ofJoaeph HeUer, willie «nm.daW. u a
JRaUer ofpleatllAJ style, ia 0Il1y valid ifimpossibllity exists. Sincei~ was ad" IS'

pro¥eIl DOt is aeIf.evi4ent, tMre ia no Catch 22.

II Fw1Iter lofG&iee ofProposed Ru1emakina. In the Matter ofFederaJ..State Joint BoIr4 OR
UIliverlll $Irvklo: PrOlllOtina DepIoymlrnt and Subacribenhip in u--s IIld U _
AIu&, InclndiAJ TJibalIIld ....,Iar Areas, CC DocIcet No. 96-4S, FCC 99-204, rei .
s.ptcmber 3, 1999 at ,.... 73.

12 Coaltioa 0pp01iUoA It 21-22.

13 AT&TItS.
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punuant to Sec&ion 54.101(c) oftile Commission's Rules.14 WW did not request a time eurrioft

UIIder this IOC&ion from the SO PUC, but even ifit had, it could not have esteNisbed tbet it wall

"otberwiso oIisibJe." In any event, time extensions are only available to provide singIo pII1y

.-vice, E-911 or totllimitation. IS

C. The Dedsioa orne F'IftIa Circuit Supports The SD PUCD«:UI-.

Tho SD PUC eomn-ts correct1y poiat to the st' Circuit's Decision in T_OJfi«J cf

Pwblic Utility e-ns.lM aI. v. FedImJ Conummicotions Commission, u IddidonaIlUthority tbr

its decisioa.K Given that the SO PUC bad authority to esteNish its own e:m.iI, its dlcilioft tbet

an ETC applicant Ihou1d demons&rIte tile financial felSibility ofits plan is a criterion weD within

tile confines ofits authority under Section 214(eX2). This standard fills well short ofa

requirement that is cIemoIIsU'abIy "so onerous that no otherwise oIigible carrier c:oukl ..ehJe

designatio&."17 Tho fad that WW "bad 110 demonstrable idea IS to how it finlllGiaUy would

provide.aliKed wireless service ..."" is relevant both to the narrow (althoughdispolilive).iaue

offinancial felSibility IS well u the broad issue ofthe credibility of its entire propoIII.

WW, however, interprets tile S· Circuit decision IS deciding that tile statute cIooB not

prohibit additioaal criteria without deciding whether tile FCC has authority to bar sud".....

While it is true that tile court did not resell tile state appellants' claims that the ComAlisIioR's

14 DesipaJlon ofFortMqJave Telecommunications, Inc., elaI., lIS EligtIJIe
TekC01lll1lfllficQons Carriers PurSllllnt 10 Section 2I4(e)(6) ofthe COIIIIIIlIIIicaIions Atet, 13 FCC
Ral4547, 4551-3 (1998).

IS 47 C.F.R. 54.101(c).

K SD PUC at 13.

17 TextDOfJIc. ofPub. UtiJ. C_l v. FCC, 1999 WL 556461 (st' Cir. 1999). ne 1roldJng
oftile CoUlt wu that "the 8pDC)' erred in prohibiting tile states from imposina add"dioMl
eligibility NquiAments. . . ." Tho dicta in note 31 is just that.

II SO PUC at 13.
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order also violated Section lS2(b), there WU DO implication that the Commiuioo~ ninltate

U prohibition on lItates applying additional criteria based on aome other IOUn:e of1Utberi&y. The

court lJIWllbiguously fOWld the prolu"bition to be in error and reveraed it.

CTIA attempts to fincaae the S· Circuit decision by inventing a "tealion" betw_

Idditionalltate requirements and the Commission's licensing scheme for winIIeIs canien.19

Whether or not a wireless carrier is in compliance with the bui1d out requirements ofita IicenIe

bu DO relevance to whether it bu a aedibIe financial plan to provide fixed wireleIIleI'¥ice

throughout the Section 214(e) "service area" for which it applied.

D. To The Extent SectioD 253(1) .. Applicable, The 3D PUC lHdrlo- M.... 'I'M
Exception Criteria orSecdon W(b).

TM IUppOrtera ofWW aU usume, without discussion, that the SD PUC lJet:isMJIt ill

paMe, regulation or other 1ega1 requirement within the context ofSection 2S3(I).» The

Coalition's Opposition, however, pointed out that it is not clear that I decision on an indiWlul1

application, fiAclinI that the applicant baa not met its burden ofproo( wu ever illt'" to be

evaluated by this Commission under section 2S3(d).11 AT&T states that the test under Sootion

253(a) is whether the SD PUCDecision "materially" inhibits the ability oflll1W entnlntlto

compete.11 Since WW presented DO evidence beyond its own claims to the SD PUC or in its

PCltition, this Conunission can reach DO conclusions on materiality.

ALTS argues that the SD PUC Decision is not saved by Sectioa 2S3(b) becIl'. it __

I' CTIAat S.

» ATilT also argues that the decision should be preempted under the supremllC)'''
because it ia aUtaedly inconsistent with Sections 214(0) and 2S4. AT&T at 3. The SDPl1C,
oo-v., points out that IUCII preemption is limited to outright or actual conftiet SO PUC It 8.

11 Coa1ltjon Opposition at 12-13.

11 AT&T at 7.

• 7 •



boc:I"'O tIw SD PUC', COACOf1I wid! "ppa" in WW', covenge wu DOt applied to D.J3C ETC

current0. to serve ofUl exiating carrier which meets the ETC requirementa with a 0II'rier

which retbaes to oirer its aervice. With the fonner, the PUC can observe both c:urrent !lebaviol'

lAd legal obligation to extend aervice regardless ofETC atstus. With WW, the PUC bid only

IItatemeDts of"intent lAd commitmeIIt" and a strange reluctance to demonstrate a viable busineaa

pIaa. The two ("Jasses ofllIIliera are not similarly situated, tIwa competitive neutrality iI not

violated when both are required to prove their eligibility for ETC atstus in a IIllUIl1Clf consistent

with the reality oftheir sjt"'rions.

m THE SD PUC DECISION IS JUS'I'IFIED BY THE RECORD.

A. TIleR Wu No Evldeaee, Much Lea Proof, TIlat TIle Dedaioa Createa A.
Imposaible Staadard.

Western Wireless and its supporters repeat endlessly the claim that the SD PUC baa

aeated a barrier to entry for WW and potentially other carriera because service cannot be

provided without receipt ofUSF.:IS WW provided no support wbatsocver for thia cIaiIIllt the

hearing, except its own uaertion. Before this Commission, WW and its supporters ha.... cited 110

evidence, much less proofofthia claim. It provided, for example, neither 00It 1IItimat. nor

revenue forecasts to support its contention that it could not equal the incumbent's prices without

D ALTSatS.

24 PCIA at 5. AT&T aIao daimI (at 8) that the SD PUC DecIsion sives jnmp"""".
"insurmou-.bIe" advantage, but offers no data whatever to support this cIIim.

:IS WW a& 4; ALTS at 3, 4, and D. 4; AT&T at 6 and 7; CTIA at 2; PCIA a& 4; acc at 2; and
US Cellular at S.
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USF and aIIo tbat it could not determiIIe its price unless it knew bow mudI USF it wcUd

nceive.· Eaclt ofits supporters have similarly flIiIed to supply evidence from the SoutIl Dek....

RlOOI'd, or anywhere else, to IUpport the claim ofimpossibility.27

In tbe absenC4l ofan applicant providing evidence to IUpport ita claim, a ItUe COIn"'iui<»

is entitled to suspect either that the applicant is not competent to operate a businc.. beclI'!Ill it ..

not compilled • proper busineII plan or that a business plan wu comp1eted but is not beins

....._ed beeaJ'M it woulcl rdect unfavorably on the applicant'. cIaimI. A b"sinell' pIIa RliJht

mow either that the COItI ofservice are not high and that the USF will be a tota1 wiRdfilll, or thIt

even with the USF, the applicant CIIIIIOt afford to provide the service on a universal buis and 10

is unlikely to actua11y extend service to the most expensive III'ClIS, but mere\y "creun-akim" the

The Comments ofthe SD PUC correctly reflect the record: WW had no firm pIanI fbr the

type ofaervice to be offered, or how it was going to get service to the public; it didnothave a

fillancial or prioina plan, and it Reither offered or proved that it was able to otrer seniceI

designated for universal service 1Upport.2I Thus, "ifa common carrier does not know !low much

it is going to cbarge for ita IeI'YiGe, it is submitted that it CIIIIIOt reali.ally have a IOUlIlI .... fill'

tinancing that ..-vice.-

In the absence ofany data, record or otherwise, AT&T attempts to &bricate an IJlIUII1llIIIl

• Coalition Opposition at 14-15 and 24-27.

27 TIle Coalition does not sugpIt that evidence external to the Seuth Dabta AlillIlIAl CIIIUW be
CllIIIideredby this Commiuion in evah'ating whether the PUC's dcciIioa wu based oa
Mst8ntial evidence. Regard\ess, the lack ofeven the assertion oftile existence of1UCIi....
eWIence is &elling.

• SDPUCat 10-12.

:a ld. at 13.

·9-



Mbaviol'. Under AT&T'. scenario, a carrier will have to commit the capital and resources to

build facilities witIa no guarantee that ETC status will be granted, thIIl it I1IUIt price its __ to

recover its COlt which "will certainly be higher than the sublidiz.od price dlarged by the

iRcumbent.. or otfer its serYillc at a loss.•

COIIIider each ofthe eIemeota ofAT&T'. scenario. FII'St ofaD. the SD PUC lMcitlitNl

was in response to the application ofWW alone, not ofany other carrier. The SD PUC.

coacIJIlion that servioo IIIIIIt be otfered before ETC status is granted was made in the 0IliDtcKt ofa

GlIIrier whole appIicatioo was strikinaIY devoid ofspecifics whicll would lend credence to ita

claims ofgood intentions and commitment. Secondly, to the extent its conduIion that an

IppIicant must ICb.Ia1Iy offer IeI'Vice could be interpreted II applicable to future applicl&ioM, the

SD PUC carefully explained an alternative holding:

Evan ifthe [SO PUC] could grant a company ETC status based on intentions to
serve. the Commission finds that (WW] has failed to show that its proposed fixed
wintlesa system could be offered to customers throughout South Dakota
immediately upon being granted ETC status.31

This finding, therefore, is particular to the failures ofWW to "prove up" its cue lAd could

well be diftilrent for another carrier'. application, or even a revised WW IppIication, wIIicIl

.wally presented a c:redibIe cue.

AT&T', concem witIa commitment ofcapital and resources must be put in the eonsext of

an applicant wbicb claimed that it would provide the supported aerviceI UIiII& theMi_ceIIuIIr

mobile infiutructure. The only additional expense was claimed to be the customer ,.--i...

• AT&T at 6.

31 SD PUC Decision, Fanding ofFact at para. 22.
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equipment at subscriber', fIIicIenca:J2 SiDce this investment wouW only be ial:umIII __ •

pIIRicu1ar aabaoriber ordered service, the concern with putting investment at regulatory risk

ahou1d be miniaaIJ. I( OR the other haRd, substantial additiOIlI will be DOIded to the

boJding times, caI1ing patterns lAd busy hour loads, then WW', testilllODY to the SD PUC tMt die

cxistenco ofita mobile aervice proved ita capability to offer fixed service was not correct.

WW CIIlIIOt have it both ways: On one hand it argues there is • minimlI1~ •

investment required which me&III it baa little risk ifit does not receive ETC desisnatioa, 11III little

or AO AOed for USF in any eveAt b_"10 the "univeraal service offering" will be proWiened by

sharing an investment which is already being paid for by another service. On the otberhaRd, ifit

is true u WW lAd ita IUpporterI argue that provision ofuniveraal service is 10 _penai\le that it

CIIUIOt be provided without USF, then the existence ofita mobile necwork cIoea not ..... ita

capability to provide the univeraal aorvice, contrary to ita testimony.

TbIr. is nothinI in tile record to support AT&T', claim that • competing elII'lW', COlItI

"will certainly be higher than the subsidized price charged by the incumbent."ll Belidel the totIl

absence ofany quantitative data or other competent evidence on this question, the ....c:hIrged

by III ILEC for local service is not necessarily comparable to that of. wireIeu carrier which

employs • service area much larger than an ILECs local calling area. Thus, any price GCJIIlPlII'iaoR

made by • customer will inaIude both local service and toU charges within the comperiaa carrier',

local area. AT&T baa vigorously promoted forward looking cost models over the last IIMlI'Il

years OR the presumption that • new entrant', costs will be lower than an incumbent, but _

11 WW also acknowledaed that some additional towers might be needed, but decliMd &0
project their cost. [d., rIDding ofFact at para. 9.

J3 AT&T at 6.
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erroneous.

B. ne MiDaesota Department or Public Service Proposal Also R.eeopiuI11Ie
Need For Statel To Require ETC AppUeaati To Deaaoutrate 11Ieir Ability
To Provide Uaivenal Service.

The Mianesota I>epartmllIlt ofPublic Service ("MNDPS"), IpplIIWIdy .,pportilIs WW,

reeol1U1lelldl that this CommissioR adopt a five-step "cbeckpoint" procedure it has propeMd ill

Minnesota whioh it calls the "Road to Universal Service.»34 While the CoIIition cJo. ... .,..,

with MNDPS' analysis ofSection 214(e), its first checkpoint, ETC designation, nevert1leIeu

wou1d require a carrier to demonstJate its ability to provide the nine a1Pported IenIicAI

"(including a minimum level oflocal usage at a reasonable price that the Conunission deems

appropriate.)"35

Ewn iftbis teat were appliod to the South Dakota record, WW would not have PUled

since the SO PUC found aa flIa that "it is impossible to determine whether {WW] wilI __ ETC

requirements when it act"lily besins to provide a universal service otrerina through a IKed

wirelesl service...• Nor could the SO PUC have determined that the service would be offered It

a reasonablo price beallIlMl the app1i<:ant claimed it could not determine the price until ... it wu

designated.~ "GeC's ItatemeDts 011 pricing demonstrate the IacIc ofa clear, financial plait to

34 MN1)PS It 2, and attached Initial Briefin Minnesota Public Utilities Commiuioa Docket
No. P569S1M·91-128S ("Initial Brief').

3S MNDPS Initial BriefIt 20.

• SD PUCDecision YIIldiDa ofFact It para. 19. The SD PUC determiaod that it oouId not
look to WW's mobile ceUullr service to determine ETC status because that service WII nat
lUt1icieatly comparab1e to the proposed fixed wireless service. [d., F"mding ofFact It,.... 8 IRd
11.

3'7 This vgument is disingenuous at best bealuse the amount ofUSF available is a MaUer of
(oontinuod...)
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provisioa Iud wireless .... throIlgbout the Itate.- Beel"· WW would 80t ..... die

Checkpoint One test ofthe MNDPS, it is not clear how the MNDPS recommeadatioa is reIcMlIIt

to this preemption proceeding.-

Asluming. arguendo, that WW's South Dakota application were deemed ,uftirient to pili

Cbeckpoint Ono, it is sipificant that the MNDPS would require WW to IddreIa the VfIIt'J __

GOACeI1II tIlIl the SO PUC baa with the lack ofspeci1ics by conduetill& a post desipation

proc:eedingprkr 10 oJ/gwing WW to off., the service 01' apply to U&4C Specifically, CheckpoiN

Two oftile MNDPS proposal would require that, following designation U III ETC, a.mar

would be required to make a "compliance filing" explaining ita offering in deWI and IbowiRa tIlIl

the rates, terms and conditions of ita offering comply with the ETC criteria and any Itate

requiremellta regarding service quality and atfordability, diJconnecta, billing dispu&e and aIItonB'

complaint procedures. This filing would be subject to public comment and possible nM.ion in

order to obtain Commisaion approval.40

In.'-' the MNDPS proposalllllOUnts to a bifurcated ETC approval procell. While

the Coalition doea not agree that thi. i. a correct reading ofthe law, the essential poiDt in this

proceeding is that MNDPS' support ofWW is, in eft'ect, conditioned on WW proving. u a

condition a1bsequent to ETC designation, the 8lllDe elements that WW tiiled to prove .. South

Dakota. Thus, the subatantive concerns are quite aimiIar, ifnot identical. 'I1Ie IIIl\ior eIllimaoe is

J7(. ..COQtinued)
public record, U explained in the Coalition's Opposition and below.

:II Id., Findiaa ofFaet at para. 24. The SD PUC found that WW'. current ceUullr __
does not oft'er an amount ofhe Ioca1 usage. Id., Fmding ofFaet at para.12.

- It appeara that WW also has not put information regarding its propoaed pricea 08 the '*lOI'd
in Minnesota

40 Id. at 20-21.
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this 1JIlIIIIl8I', this Commiuioo Ibould not promote this approadl or NQuire the additioaal -11 _e.

Althoush aeigbbors, South Dakota and Minnesota are very different states with subetMtiaUy

different resourcea to conduct JIUJ1tipIe proceedings on the same issue. The two states are of

comparable size, "tMinnelota bas more than six timea the popu!atioo."

C. The SD PUC Reuo.abl)' Demaoded PriclIlC IIIrormadoa III Order To
Evaluate The CredibWty orww'. Propo....

AT&T asserts that the SD PUC unreasonably required WW to disclose pricins

informatioa before "it knows what subsidies it may receive.- The Coalitioll'. Oppollilion

explained why this araument is witbout merit and lacking in candor.4J In essence. the .-Iine

IIIIOUIlt ofsupport is publicly available for any study area, and does not chanae with delipation

ofa second ETC, since it is based entirely on the costs ofthe incumbent LECs. If1ft app'isant is

UDable to say that with USF my price will be Sx, and without USF, the price will be SY, tbeD a

state commission is entirely justified in concluding that the applicant lacks a tiJWICiaI plan tor

doing b"siress and therefore may be unable to provide the service, no matter bow sincere its

.1 RamI Mc:Na1Iy Commercial Atlas, 1993.

42 AT&T at 9. The USF support is correctly termed a "subsidy" in the coa&oxt oCpayIIIIIItI to
• second In'C based solely 011 the study area average per tine aDlOUIIt ofsupport rlCliwd by the
incumbent. TIlIII the sec:eIId BTC receiva support based on the incumbent'. COllI wIiGh may be
relevant to tho second ETC', QOItJ. AT&T also daima. in. footnote, that ~ofpricills
iRformatioIl is ..II...of..- ill violation ofSectiOll 332(c)(3), but does ROt purIlMI dliI
araument. Tho SD PUC very carefiJlIy explained that the relevance oCthe pricins infOr. 'j.....
not to regulate the ratea, but to evaluate whether the proposal wu fin.nci.Uy feasible. SDPUC
Decision, Pindinp ofFaet at para. 24.

43 Coalition Opposition at 26.
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TM alternate, lAd more probable, explanation is that ww very weD knows wbat ita...

are and support would be. but cboIe to withhold that information for ita own roISOIII. In ita

application to this Commission for ETC designation on the Crow~ in Moo&ua, WW

bu set forth • specific set ofwaiv.- requests ofthe universalllCl'Vice rules wbic:h it argues 11'0

POCCS"a'Y to provide service there. These waiver requestll?''C''SMriIy imply that ww it fi.JIIy

cepeble ofcomputing ita potential support and the etrect on its rate level.'"

OfGOurIC the lII110UAt ofsupport to be received in the future is unknown, u the

Commission bu scheduled changes in 2000 for US West and in 2001 or later for the I"IIDIiniDg

lLECs in the state. While the uncertainty no doubt makes planning diffic:ult for competitive

ETC!, u dIIscribed by US CeIIuJer,46 incumbent LECs face exactly the MIlle difIiculties. In order

to maintain their existing universal services u weD u meet their sub8c:riben' demIAds fbr

continual aql8IISion and improvement ofservice, ·ILECs must be constantly investing ia new plant

and fiwilitia, with no reel certIinty u to whet their interstate revenue streams wiD he cIuriAg the

economic Ufe ofthose investments, either access or USF.47 Given this UlllleItainty, dtere ild

4f SD PUC at 13.

.., petiQon for ETC Designation and Related Waivers, Western W..... CorporatioII, AUjUIt
4, 1999. Su Public Notice, Western Wifeless Corporation Petitions for DeaigNtioa allR

Eligible TIIecommunicatio Carrier and for Related Waivers to Provide Servicea EJialHe iJr
Universal Service Support to Crow Reservation, Montana, DA 99-1147, September 10, 1999.

4li US Cellular at 7-12.

41 The iacumbeAt LIiCI with substantial network investment, u well u GOII&iAuias
requhomeats to add to that iavestment, face the additional unceJ'tIinty created by tbo ilkaacaiwd
..~ rules wbic:h provide inaeAtives to otIIIIIl-IJdm and diaiMIIltives to inlIIIIt ianea-k
for wbic:h the riIk ofrecovery iI greedy heightened. Su abo n. S, MIpftI. The eo-vri18now
appearl tohav. rocopized die potential cbiUing effects on invest". ir.coalti... ia ita .........
this week not to impose aetwork element WJbundling requirements for packet 1Witchin&ud

(oanlieued...)
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110 reason that ww could IIOt IIavo qualified any data filed witIa tbe SO PUC u beiaa....upoII

GUmIIlt, Ialewa tuppOrt IevoIa.

IV. CONCLUSION

This Commission may believe that Universal Service can be both improved lAd IIlIde..

expensive 1)y eacouragins competitive earriers, particularly those using wireIesa teebnoIogy, to

offer serviee ia nuaI and high eolt areu. The conclusion oftbe South Dakota PubIiG Qir.tjee

CommissiGR that one olthe IIIOIt outspoken wireless carriers &iled to prove that it Mould M

designated u an Eligible Telecommunications Carrier does not COIIItitute a cbal'enp .. thole

beliefs. Rather, WW's failure to make its case leaves the questions UIlJ'CSOlved.

The South Dakota decision stands for the proposition that regulatory agencies are

required to make such decisiou on the basis offacts, not faith, and that it is tJae obIigadM olthe

Ipplicant to place the relevant facts on the rec:oro. Section 253 oftbe CommunicationI Ad_

never intended to provide a vehicle for this Commission to conduct a de novo review offactual

determinations made upon sworn testimony subjected to cross examination.

"'(...coatlnued)
digital subsClriber Ii.ne ficilitiel Sa "FCC Promotes Local TelephoDe Competition," NewI
Report No. CC 99-41 reIeIMd September IS, 1999. The dilution and divenioA oflin ian! high
c:oIt network support uncJ. allOlHOlt baed "portability" apprOidl present cIJlli,.
effects OIl incGves to invest In nuaI area networks capable ofprovidiog advanced than
do the po-uaJ..,wundling~. Therefore, for similar 1'81--' the COPV!!i ..
reexamine its Uflivorsal service rules which would provide support without relation to llItWodt
c:oIt. See CoaIltion Opposition at 35-42.
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For abIIlI fe81Q111, .. Pcti&ioa for Preemption sbouId be diwniv. To the__...

Cemmivioa diIq.rea willa lAY IepI analysis ofthe South Dakota CovPri'';OA, it IIIcMIId __

tIie case to that Commissioll for further proceedings.

Finally, this Commission should also recognize that cases ofthis sort wiD conti.... and

multiply uatiI it acts to complete its universal service rules and to revise those rules which~

Respectfully submitted,
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